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Overview

The promulgation of Law No. 11 of 2020 on Job Creation (“Job Creation Law”) in November
2020 marked a significant step for the administration of President Joko Widodo in its efforts to
attract greater numbers of investors to Indonesia through the simplification of investment-
related regulations, requirements and procedures. As a follow-up measure, the government is
currently preparing a number of implementing regulations to the Job Creation Law, including

the Draft Regulation of the President on Investment Business Fields (“Draft Regulation”).

Updating the scope of the many business fields open to investment and related requirements,
the Draft Regulation is set to replace the existing frameworks that address these matters,
specifically Regulation of the President No. 44 of 2016 on the List of Business Fields That Are
Closed and Conditionally Open to Investment (“Regulation 44/2016”) and Regulation of the
President No. 76 of 2007 on the Criteria and Requirements for the Categorization of Closed
Business Fields and Open Business Fields with Requirements Within the Field of Investment.
Through the new updates, the Draft Regulation is aiming to simplify investment requirements
and offer greater ease, protection and empowerment to both cooperatives and micro-, small-

and medium-scale enterprises (“SMEs”).!

Ultimately, the Draft Regulation is expected to become a game-changer in terms of Indonesia’s
investment climate through the introduction of a so-called “positive investment list”
approach,’ an initiative that has actually been in preparation since November 2018.% In contrast
with the traditional negative investment list approach embodied under Regulation 44/2016,
this new approach attempts to project a friendlier image by emphasizing the line that all
business fields are now open to investment. Although some fields will remain closed to

investment, this new framework dramatically reduces the list of said closed fields. Moreover,

'Recitals and Art. 11, Draft Regulation.

2detik.com, “Ada  UU Cipta Kerja, Pemerintah Janji Buka 1.700 Usaha untuk Investasi”, as accessed
through: https://finance.detik.com/berita-ekonomi-bisnis/d-5349079/ada-uu-cipta-kerja-pemerintah-janji-buka-1700-usaha-
untuk-investasi on 27 January 2021.

3Bisnis.com, “Gantikan DNI, Pemerintah Siapkan Daftar Positif Investasi”, as accessed
through: https://ekonomi.bisnis.com/read/20191224/9/1184145/gantikan-dni-pemerintah-siapkan-daftar-positif-
investasi?utm_source=Desktop&utm_medium=Artikel&utm_campaign=Bacaluga_2 on 25 January 2021.
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the upcoming investment list will also introduce a number of new business-field categories

along with various possible incentives that certain types of investors will be able to enjoy.4

In order to reflect the importance of the government’s new positive investment list approach,
this advisory will highlight key elements of the Draft Regulation, while making comparisons with
the current framework of Regulation 44/2016. Our analysis has been broken down into the

following sections:

I.  Proposed Rules of Investment:
A. Classification of Business Fields in Relation to Investment; and
B. Requirements for Foreign Investors and Investments;
[l.  Business Fields Closed to Investment;
[ll.  Business Fields Allocated to or Requiring Partnerships with SMEs;
IV.  Business Fields Open to Investment with Certain Requirements; and

V.  Priority Business Fields.

* Ibid.



|.  Proposed Rules of Investment

Ostensibly designed to attract more investment to Indonesia, the Draft Regulation proposes a

new set of investment rules that encompass new business investment classifications and

investment requirements that apply to foreign investors and their various investments within

Indonesia. Both of these aspects are discussed in the following sub-sections:

A. Classification of Business Fields in Relation to Investment

As briefly mentioned above, the positive investment list approach mandates for the opening up

of almost all business fields to investment with few exceptions.” However, if the proposed

positive investment list is ultimately approved, then the business fields that will be opened up

to investment will be further separated into four distinct categories, as summarized in the table

below:

Category6

Remarks

Priority business fields’

Priority business fields are to be based on the

following criteria:

v kW

Must be included as a part of nationally
strategic programs/projects;

Must be capital and/or labor-intensive;

Must utilize advanced technologies;

Must be categorized as pioneering industries;
Must be oriented towards export/import
substitutions; and/or

Must be oriented towards research,

> Art. 2, Draft Regulation.
CArt.3 (1), Draft Regulation.
"Art. 4 (1 - 5), Draft Regulation.




development and other innovative activities.

Furthermore, parties looking to invest in priority

business fields will receive the following benefits:®

1. Fiscal incentives (i.e. tax holidays, tax
allowances, investment allowances and
import-duty exemptions); and/or

2. Non-fiscal incentives, which encompass ease of
business licensing, provision of supporting
infrastructure, energy, guaranteed availability
of raw materials, immigration, employment

and others.

Business fields that are allocated to
or that require partnerships with

cooperatives and SMEs’

This category includes the following business fields:

1. Business fields that are allocated to
cooperatives and SMEs, as determined based

on the following criteria:

a. Must not utilize advanced technologies or must
only utilize simple technologies;

b. Must involve specific processes, must be labor-
intensive and must be characterized by special
and hereditary cultural heritage; and

c. Must involve business capital of IDR 10 billion

at the most (excluding lands and buildings used

8 Currently, incentives for investments have been addressed in a number of regulations, including the Regulation of the
Indonesian Investment Coordinating Board No. 6 of 2018 on Guidelines and Procedures for Investment Licensing and
Facilities, which was subsequently amended by Regulation of the Indonesian Investment Coordinating Board No. 5 Of 2019.

®Art.5 (1 - 3), Draft Regulation.
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for places of business) in relation to the

relevant activities; and

2. Business fields that involve large-scale
businesses working in mandatory partnerships
with cooperatives and SME, as determined

based on the following criteria:

a. Must be commonly occupied by cooperatives
and SMEs; and/or
b. Must be aiming to scale-up operations in order

to enter the supply chain.

Business fields that meet certain

requirements10

Business fields that meet the following certain
requirements are open to all investors (including

SMEs):

1. Investment requirements for domestic
investors;

2. Investment requirements with limitations
placed on foreign investments. Said limitations

may exempt the following:

a. Non-direct investments that are undertaken
through the Indonesian Stock Exchange;

b. Investments which are located in special
economic zones;

c. Investments that are carried out within certain

©Art. 6 (1 - 3), Draft Regulation.




business fields that were approved prior to the
promulgation of the Draft Regulation (as
specified under the relevant investors’ business
licenses), unless the new limitations set out
thereunder are more beneficial to the
investors in question; and/or

d. Investors who have secured special rights
based on agreements between their countries
and Indonesia, unless the new limitations set
out the Draft Regulation are more beneficial to

the investors in question; or

3. Investment requirements that involve special

licensing.

Business fields that do not fall into

any of the above categories11

Business fields in this category are open to all

investors without any additional requirements.

In comparison, the current framework of Regulation 44/2016 addresses three specific

categories of investment business fields, specifically:*

1. Business fields that are closed to investment, which comprise 20 business fields*?

2. Business fields that are conditionally open to investment, which include the following:™*

a. Business fields that are reserved for or that require partnerships with cooperatives and

SMEs; and

" Art. 3 (2), Draft Regulation.

12 Art. 2 (1), Regulation 44/2016.
3 Appendix I, Regulation 44/2016.
% Art. 2 (2), Regulation 44/2016.




b. Business fields that are defined by certain ownership requirements (i.e. foreign, domestic,

ASEAN countries), locations and/or special licensing types; and

3. Business fields that are open to investment, which comprise business fields that are not

listed under either of the two categories outlined above. *

The above comparison between the Draft Regulation and Regulation 44/2016 as regards the
classification of business fields reveals that the rules remain largely unchanged, with the
exception of the addition of a brand new category, specifically the priority business field
category (that will likely be implemented in order to direct investment to more lucrative, labor-

intensive and tech-based business fields) and the details pertaining these various categories.
B. Requirements for Foreign Investors and Investments

In terms of foreign investors and their investments, the Draft Regulation proposes that the

following requirements should now be incorporated into the regulatory framework:*®

1. Foreign investments must take the form of limited-liability companies that are established
and located within Indonesian jurisdiction;

2. Foreign investors are only allowed to engage in large-scale business activities with
investment values that exceed IDR 10 billion (excluding the value of the relevant lands and
buildings used for places of business);

3. The value of foreign investments may amount to IDR 10 billion or lower if said investments

are undertaken within special economic zones or involve technology-based startups.

Currently, the investment requirements for foreign investors, as outlined in points (1) and (2)
above, are stipulated under various regulatory frameworks other than Regulation 44/2016, as

follows:

1. Law No. 25 of 2007 on Investment (“Investment Law”);'” and

B Art. 3, Regulation 44/2016.
% Art. 7, Draft Regulation.
Y Art. 5 (2), Investment Law.
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2. Regulation of the Indonesian Investment Coordinating Board No. 6 of 2018 on Guidelines

and Procedures for Investment Licensing and Facilities, which was subsequently amended
by Regulation of the Indonesian Investment Coordinating Board No. 5 Of 2019 (collectively

referred to as “Regulation 6/2018”)."8

Business Fields Closed to Investment

Regardless of the new positive investment list initiative, the Draft Regulation still classifies a

number of business fields as exceptions to the all-open framework, as follows:

1. Business fields which are specifically closed to investment, as addressed under the

Investment Law, which was subsequently revised by the Job Creation Law, specifically:*

Class-I narcotics cultivation and industries;

All forms of gambling and/or casino-related activities;
Illegal fishing of endangered fish species;

Utilization of coral or natural reefs for certain uses;
Chemical weapons manufacturing industries; and

Industrial chemicals and industrial ozone-depleting substances industries; and

Activities that may only be conducted by the central government, specifically activities
that are of a service-based nature or that relate to strategic defense and security and that

are not permitted to be carried out in cooperation with any third parties.

Once the Draft Regulation passes into law, the above list will replace the current list of business

fields that are closed to investment, as specified under Regulation 44/2016. With reference to

the 2017 Indonesian Standardized Business Fields Classification (Klasifikasi Baku Lapangan

'8 Art. 6 (2), Regulation 6/2018
¥ Art. 12, Investment Law, as amended by Art. 77 (2), Job Creation Law.
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Usaha Indonesia — “KBLI”),*® these currently closed-to-investment business fields break down

as follows:!

Business Field KBLI

Cultivation of hemp 01289

The catching of species of fish which are listed under Appendix | to the
Convention on International Trade in Endangered Species of Wild Fauna 17019

and Flora (CITES)

The salvaging of valuable objects from sunken ships 52229

The utilization of natural coral for the following purposes: raw materials
used for construction (calcium carbonate) or for souvenirs, as well as the 03117

utilization of living or recently deceased coral

Production of chlorine alkaline through the use of mercury 20111

The active-pesticide materials industry 20211

Industries that involve the use of chemical materials and ozone-depleting

20119
substances
Chemical-substance industries which are listed under List | of the Chemical

20119
Weapons Convention
Alcoholic-beverage industries 11010

25 September 2020, Statistics Indonesia (Badan Pusat Statistik — “BPS”) issued Regulation No. 2 of 2020 on KBLI, which
repealed and replaced Regulation of the BPS No. 95 of 2015, which bore the same title and which had been amended by
Regulation of BPS No. 19 of 2017.
2! Appendix I, Regulation 44/2016.
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Alcoholic-beverage industries 11020
Alcoholic-beverage industries: malt 11031
Organizers of land-transportation terminals 52211
Organizers of motor-vehicle weighing stations 52219
Organizers of Vessel Traffic Information Systems (VTIS) 52221
Organizers of flight-navigation systems 52230
Organizers of motor-vehicle type testing 71203
Organizers of radiofrequency-spectrum monitoring stations and satellite

61300
orbits
Public museums 91021
Administrators of historical and archaeological heritage sites 91023
Casinos 92000

In brief, in comparison with the Draft Regulation, Regulation 44/2016 employs a much stricter
investment regime by listing 20 specific business fields that are closed to investment. However,
it should be noted that the Draft Regulation has yet to specify the various types of activities
that may be conducted by the central government and that are therefore also closed to

investment as a result. This open-ended arrangement may ultimately result in a wider range of

prohibited investment activities.

10




lll.  Business Fields Allocated to or Requiring Partnerships with SMEs

In total, the Draft Regulation specifies a total of 88 business fields that are allocated to or that
require partnerships with cooperatives and SMEs, with 51 of these being allocated to SMEs and
the other 37 classified as open for partnerships between large-scale businesses or cooperatives
and SME.?? This number marks a decrease over the current list set out under Regulation

44/2016, which lists a total of 145 business fields under this category.23

In general, the 88 business fields outlined above break down into a total of 10 sectors, as

follows:

Sector Remarks

Agriculture The Draft Regulation reduces the number of relevant business
fields operating within the agricultural sector to the following: 1)
Food crop agricultural businesses (corn, soybeans, etc.)
operating in areas of less than 25 hectares; and 2) The breeding

of broiler chickens (KBLI 01461).%*

The current framework of Regulation 44/2016 does not include
broiler-chicken breeding businesses but includes the following
business activities: 1) Staple food crop cultivation businesses
operating in areas of less than 25 hectares; 2) Plantation seedling
businesses operating in areas of less than 25 hectares; 3)
Plantation seedling businesses operating in areas of less than 25

hectares; and businesses with certain capacities (e.g. businesses

2 Appendix I, Draft Regulation.
23 Appendix II, Regulation 44/2016.
" Nos. 1 and 52, Appendix Il, Draft Regulation.
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operating within the palm-oil industry, green-tea industry,

domestic chicken cultivation industry, etc.).”

Forestry

The Draft Regulation proposes a complete rejuvenation of the
forestry sector by stipulating only the following business fields:
1) The collection of forest products (e.g. bamboo, honey, rattan,
etc.), which are to be specifically allocated to SMEs; and 2) Sawn
timber businesses with production capacities of less than 2000

m3/year, which are to be permitted through SME partnerships.26

The current framework of Regulation 44/2016 features a wholly
different set of relevant business fields within this sector and
places a heavy emphasis on forest management and the

processing of forestry products.27

Industry

The Draft Regulation also proposes a complete overhaul of the
industrial sector by including mostly new industrial fields on the
official list of business fields. Among the fields that remain from
Regulation 44/2016 are the tempeh industry (KBLI 10391), the
soy tofu industry (KBLI 10392), the diamond industry (KBLI

32111) and several other industries.?®

Fisheries and maritime

affairs

The various business fields within this sector that feature in the
Draft Regulation are largely the same as those that originally
featured under the framework of Regulation 44/2016, with only

two new business fields being added, specifically: 1) The

% Nos. 1- 54, Appendix I, Regulation 44/2016.
% Nos. 2 and 53, Appendix Il, Draft Regulation.
%7 Nos. 55 - 67, Appendix II, Regulation 44/2016.
%8 Nos. 81 — 82, Appendix Il, Regulation 44/2016.
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production/extraction of salt (KBLI 08930); and 2) Fish canning
(10221).%°

Energy and mineral | This sector is newly included in this category and encompasses

resources the following business fields: *°

1. Business fields that are to be allocated to SMEs and

cooperatives, specifically:

a. Provision of electrical equipment for generators < 1 MW
(KBLI 35111);

b. Establishment and installation of electrical equipment for
low/medium electric voltage generation (KBLI 43211);

c. Inspection and testing of low/medium electric voltage

generation or utilization equipment (KBLI 71204);*! and

2. Business fields that require partnerships with
cooperatives and SMEs: consultations regarding the

installment of electrical equipment (KBLI 71102).

Public works and public | The current framework of Regulation 44/2016 only features two

housing business fields under this sector, specifically: 32

1. Construction services that utilize simple technologies,
which involve low levels of risk and/or which have values
of up to IDR 50 billion; and

2. Consultation construction services that utilize simple

» Compare Nos. 54 - 59, Appendix Il, Draft Regulation with Nos. 69 - 78, Appendix Il, Regulation 44/2016.

* Nos. 19, 20, 21 and 84, Appendix Il, Draft Regulation.

3 Currently, this field is included under the list of conditionally-open busines fields category under Regulation 44/2016, with the
requirement of 100% domestic capital. (No. 154, Appendix lIl, Regulation 44/2016)

*2 Nos. 136 - 137, Appendix I, Regulation 44/2016.
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technologies, which involve low levels of risk and/or

which have a values of less than IDR 10 billion.

The Draft Regulation now proposes to greatly expand this list to
25 different business fields, and remove of the monetary
valuation thresholds outlined above that currently feature under

Regulation 44/2016.%

Communications and | The Draft Regulation only features one business field within this

information technology | sector, specifically Courier Agent Activities (KBLI 53202).%*

This arrangement represents a complete revision of the current
arrangements set under the framework of Regulation 44/2016
which includes three business fields, specifically: 1) Broadcasting
institutions involved in community television and radio; 2) Cable

installations within houses and buildings; and 3) Internet cafés.*

Healthcare As with energy and mineral resources, this sector is newly
included in this category and encompasses the following

business fields:®

1. Business fields that are to be allocated to SMEs and
cooperatives, specifically: 37

a. Pratama clinics, private maternity hospitals,

general medical clinics, residential healthcare

services and basic healthcare service facilities

(KBLI 86103);

** Nos. 22 - 45 and 85, Appendix Il, Draft Regulation.

* No. 86, Appendix Il, Draft Regulation.

* Nos. 143 - 145, Appendix Il, Regulation 44/2016.

* Nos. 46 - 48, 81 and 87, Appendix Il, Draft Regulation.

7 Currently, under Regulation 44/2016, these business fields (except for business field under the KBLI number 47721) are open
only for investments with a 100% domestic capital. (Nos. 338, 341, and 342, Appendix Ill, Regulation 44/2016)
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b. Traditional medicine businesses (KBLI 21022); and
c. Apothecary and non-apothecary retail
pharmaceutical drugs for human consumption

(KBLI 47721 and 47722); and

1.

3.

2. Business fields that require partnerships with
cooperatives and SMEs, specifically:*®
a. Clinical health laboratories (KBLI 86903); and
b. Class A healthcare-equipment industries (KBLI 21015).
Trade The Draft Regulation proposes to increase the number of

business fields within the trade sector by including the

following: *°

Retail trade in several products (e.g. footwear, non-
alcoholic beverages, rice, bread, sugar, meat and
processed fish, etc) and in several places (e.g., places
which do not classify as supermarkets, minimarkets, or
department stores);

Several service activities (i.e. laundries, barbershops,
beauty salons, clothing vermak, photocopiers and other
supporting office services); and

Leasing without option rights.

The current framework of Regulation 44/2016 only features the
business fields of retail trade through postal delivery services and

internet (online retail) within this category.*

* Nos. 81 and 87, Appendix Il, Draft Regulation.

* Nos. 48 - 49 and 88, Appendix Il, Draft Regulation.

“ No. 138, Appendix Il, Regulation 44/2016.
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Tourism The Draft Regulation proposes to restrict the permitted business
fields to lodging services only, which encompass one-star hotels,

budget accommodation, cottages, guesthouses and villas.**

Currently, the business fields addressed under Regulation
44/2016 within this sector also encompass the following: 1)
Tourism travel agencies; 2) Art Galleries; and 3) Tour guide
services.” Under the framework of the Draft Regulation, these
business fields are also not included in other categories with
conditions, which may then be interpreted that they will be fully-

open for investments if the Draft Regulation comes into force.

IV. Business Fields Open to Investment with Certain Requirements

In an attempt to attract more investment to Indonesia, the Draft Regulation is proposing to
reduce the number of business fields that are conditionally open to investment from 350
business fields*? to just 48 business fields.* The following table sets out a list of the proposed
48 business fields that feature under the Draft Regulation along with the relevant investment
requirements and a comparison with the requirements originally set out under the framework

of Regulation 44/2016:

1 No. 51, Appendix I, Draft Regulation.

*2 Nos. 139 - 142, Appendix I, Regulation 44/2016.
2 Appendix I1l, Regulation 44/2016.

o Appendix IlI, Draft Regulation.
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Newspapers,

magazines

and bulletins (Press)

Private

agencies

broadcasting

Subscription-based

broadcasting agencies

Community

radio

broadcasting agencies

Television

community

broadcasting agencies

100% domestic capital (at
the time of establishment)
and 49% maximum foreign
capital (through the capital
business

market) for

addition or developments.

100% domestic capital.*®

Currently included in the
business fields allocated to

cooperatives and SMEs."’

a. For business addition
or developments only;
and

b. Foreign capital

investment up to a

maximum level of
20%.%®
Currently included in the

business fields allocated to

cooperatives and SMEs.*

* Ibid.

* No. 296, Appendix lll, Regulation 44/2016.
“"No. 143, Appendix II, Regulation 44/2016.
8 No. 298, Appendix Ill, Regulation 44/2016.
% No. 143, Appendix II, Regulation 44/2016.
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Domestic scheduled
commercial air

transportation

any

larger than the entirety of

foreign  ownership

(single majority).

49% maximum foreign Not included.
Postal activity
capital.
Scheduled commercial air | 49%  maximum  foreign a. 49% foreign capital
transportation capital, while the owners of investment
domestic capital must be b. The owners of

domestic capital must
be larger than the

entirety of any foreign

Domestic sea special cargo

transportation

ownership (single
Air-transportation activity 50
majority).
(non-business)
Domestic liner and Stipulated under Domestic
tramper sea passenger Sea  Transportation  (KBLI
transportation 5011) as 49% maximum
) ; ; foreign capital.”*
49% maximum foreign gn capital.
Domestic sea  tourism .
capital.
transportation
Pioneering domestic sea
passenger transportation
Domestic liner and Stipulated under Domestic
tramper sea cargo Sea  Transportation  (KBLI
transportation 5013) as 49% maximum

foreign capital.>

* Nos. 277 and 280, Appendix Ill, Regulation 44/2016.

> No. 248, Appendix Ill, Regulation 44/2016.
*2 No. 248, Appendix Ill, Regulation 44/2016.
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Pioneering domestic sea

cargo transportation

Domestic public sea

transportation

Overseas liner and tramper

cargo transportation

100% domestic capital.53

Overseas special cargo

transportation

Inter-provincial public

crossing transportation

70% maximum capital for
investors from ASEAN

countries.>

Pioneering inter-provincial

crossing transportation

Intercity/regency public

crossing transportation

Pioneering intercity/
regency crossing

transportation

Regency/city public

crossing transportation

River and lake passenger

49% maximum foreign

capital.”

% No. 276, Appendix Ill, Regulation 44/2016.
** No. 251, Appendix Ill, Regulation 44/2016.
>* Nos. 252 - 262, Appendix I1l, Regulation 44/2016.




transportation for fixed

and regular routes

River and lake passenger
transportation with

irregular routes

River and lake tourism
transportation with

irregular routes

River and lake
transportation for general

cargo and/or animals

River and lake

transportation for special

cargo
River and lake
transportation for

dangerous cargo

Capital ownership is to be a. 100% domestic capital
. . based on approvals issued b. Recommendations
Primary equipment
. . by the Minister of Defense. issued by the Minister
industries

of Defense.”®

*® No. 169, Appendix Ill, Regulation 44/2016.
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industries: wine

Business expansions can

only be undertaken by

alcoholic beverage
Alcoholic beverage

industries that have already
industries

secured business licenses

within a similar business

field.

Business expansions can

only be undertaken by

alcoholic  wine beverage
Alcoholic beverage

industries that have already

secured business licenses

within a similar business

field.

Business expansions can

only be undertaken by

alcoholic malt-containing
Alcoholic malt-containing

beverage industries that
beverage industries

have already secured

business licenses within a

similar business field.

Currently included in the
business fields allocated to

cooperatives and SMEs.>’

Agriculture involving
vegetables, fruits and
other root plants

(Horticulture)

30% maximum foreign

capital.

30% maximum foreign

capital.58

" Nos. 9 - 11, Appendix I, Regulation 44/2016.
*% Nos. 75, 81 and 84, Appendix Ill, Regulation 44/2016.
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Traditional industries
producing medicinal
products for human

consumption

Fishing industries (Industri

Pemindangan lkan)

Wooden building products

industries

Coffee processing
industries that have

acquired

geographical indications

Rendang industries

Ship industries:

e Phinisi;

e Qutriggers;

e Other wooden
ships with typical

traditional designs

Non-furniture wood

100% domestic capital.

100% domestic capital.59

Currently included in the
business fields allocated to

cooperatives and SMEs.*°

Not included.

Currently included in the
business fields allocated to

cooperatives and SM Es.™!

* Nos. 338 and 339, Appendix Ill, Regulation 44/2016.
% Nos. 79 and 112, Appendix II, Regulation 44/2016.
®1 Nos. 94 and127, Appendix I, Regulation 44/2016.

22




carving industries: wood
carvings, reliefs, masks,

sculptures, puppets

Traditional cosmetics

industries

Raw materials for
traditional medicine
industries for products
intended for human

consumption

Batik industries:

e Batik calligraphy
industries;

e Batik stamp
industries;

e Combined batik
calligraphy and

stamp industries

Industries producing
crackers, chips, peyek and
the like (manufacturing

and non-manufacturing)

Not included.

Currently included in

the

business fields allocated to

cooperatives and SM Es.®?

Retail trade in liquor and

Distribution networks and

Not included.

%2 Nos. 84 and 89, Appendix II, Regulation 44/2016.
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alcoholic beverages special locations.

Small retail trade in liquor

and alcoholic beverages

Travel bureau activities 100% domestic capital and
relating to Umrah and Muslim investors.

Special Hajj pilgrimages

V. Priority Business Fields

The new priority business fields are generally considered to be the highlight of the Draft
Regulation as they represent a completely new concept that is inherently different from the
other categories that are revised under the Draft Regulation. Through the new priority business
fields, investors will be entitled to enjoy both fiscal and non-fiscal incentives whenever they
invest in any of the various business fields that have been included in this category,63 which

encompasses a total of 246 business fields.®*

As such, these priority business fields are not categorized based on the relevant business fields

but rather on the types of incentives that can be granted, specifically:®

1. Income Tax Facilities for Investment Within Certain Business Fields and/or in Certain
Regions (“Tax Allowance”);

2. Corporate Income-Tax Reduction Facilities (“Tax Holiday”); and

3. Facilities that involve reductions in net incomes for new investments or business
expansions within certain business fields which encompass labor-intensive industries

(“Investment Allowance”)

3 Art. 4 (3), Draft Regulation.
6 Appendix |, Draft Regulation.
% Sections A, B and C, Appendix I, Draft Regulation.
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It is important to note that under the Draft Regulation, a single business field may be included
in more than one of the above categories. For example, the canned shrimp processing and
preservation industry (KBLI 10222) is included in both the Tax Allowance and Investment

Allowance categories.66

Furthermore, while the investment priority business fields are generally open without any
additional conditions, several business fields require investors to fulfill various specific
requirements before they undertake their investments. The table below sets out a list of these

several business fields for which requirements must be met:

Business Field KBLI Requirements
Beef cattle breeding and 01411 Must partner with breeders in
cultivation®’ the cattle breeding business in

relation to at least 10% of the

relevant pen capacity.

Dairy cattle breeding and 01412 e Must partner with the

cultivation® breeders in the cattle
breeding business in
relation to at least 10% of
the relevant pen
capacity; and

e Must be integrated into
and/or partner with fresh

milk and cream

% Nos. 170 and 204, Appendix |, Draft Regulation.
 No. 13, Appendix |, Draft Regulation.
% No. 14, Appendix |, Draft Regulation.
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processing industries.

Must conduct any
capture operations in

predetermined zones;

and

Must implement
integrated capture
fisheries business

patterns in line with KBLI
10211, 10212, 10213,
10214, 10219 or 10221.

Must conduct any
capture operations in

predetermined zones;

and

Must implement
integrated capture
fisheries business

patterns in line with KBLI
10222, 10293 or 10299.

Capture of Pisces/finned fish at 03111
sea®

Capture of crustaceans at sea’® 03112
Capture of Mollusca at sea’* 03113

Must conduct any

capture operations in

 No. 23, Appendix |, Draft Regulation.
" No. 24, Appendix |, Draft Regulation.
! No. 25, Appendix |, Draft Regulation.
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predetermined zones;

and

e Must implement
integrated capture
fisheries business

patterns in line with KBLI
10221, 10293 or 10299.

Mining of various materials (e.g. 07101, 07102, Must establish new smelting
iron ore, copper ore, manganese 07210, 07291, facilities and/or expand existing
ore, nickel ore, etc.)72 07292, 07293, smelting facilities.

07294, 07295,
07296, 07299, 07301

Margarine industries’® 10412 Must be integrated in line with
KBLI 10435, 10436 and/or

Crude oil and other vegetable 10490 10437

and animal fats industries’*

Granulated sugar industries” 10721 Must be integrated into and/or

partner with bamboo plantations

(KBLI 01140).

Fabric refinement industries’® 13132 These industries must be

integrated into each other.
Fabric printing industries’’ 13133

72 Nos. 31 - 41, Appendix |, Draft Regulation.
” No. 46, Appendix |, Draft Regulation.
" No. 50, Appendix |, Draft Regulation.
”®No. 57, Appendix |, Draft Regulation.
”® No. 65, Appendix |, Draft Regulation.
7 No. 66, Appendix |, Draft Regulation.
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Iron and steel making industries 24101 Must utilize electric arc furnaces.

Production of precious base 24201 Must engage in transfers of

metals’® technology.

Production of non-iron base 24202

metals’

Electrical transformer, rectifier 27113

and voltage-stabilizer

industries %

Machinery and machine-tool 28221

industries for metalworking®'

Photocopier machinery 28174 Must utilize environmentally

industries friendly technologies.

Cooler machinery industries 28193

Other water biota freezing 10293 Operations of these industries

industries® are allowed within all Indonesian
provinces with the exception of

Other processing and 10299

preservation industries for other

water biotas®>

DKI Jakarta.

No. 106, Appendix |, Draft Regulation.
No. 107, Appendix I, Draft Regulation.
No. 121, Appendix |, Draft Regulation.
No. 134, Appendix |, Draft Regulation.
No. 205, Appendix |, Draft Regulation.
No. 206, Appendix |, Draft Regulation.
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In terms of the above-listed requirements, it should be noted that the various arrangements set
out under the Draft Regulation do not set any requirements whatsoever for the various priority

investment business fields which have been included under the Tax Holiday category.84

Meanwhile, in addition to the different conditions that may apply across different business
fields, investors should also be aware that the word “priority” here also refers to product types.
This means that while the nature of priority as it applies within some business fields covers all
products that are encompassed by the relevant KBLI, within certain business fields, the priority
designation only applies to certain products or activities. For example, within the geothermal-
energy business field, the priority designation only applies to the geothermal-energy

exploration (searching) and drilling phases.®

8 Section B, Appendix |, Draft Regulation.
& No. 30, Appendix |, Draft Regulation.
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Conclusion

The proposed introduction of a positive investment list, as addressed under the Draft
Regulation, is undoubtedly an ambitious project for the government to engage in as it seeks to
attract additional investment to Indonesia. As the above analysis reveals, the various
arrangements set out under the Draft Regulation do indeed embody the intent of the
government to throw the gates of the Indonesian economy wide open in their proposal to

greatly reduce the number of business fields conditionally open to investment.

However, the Draft Regulation, whilst striving to improve the country’s investment climate, is
also hoping to ensure that the benefits of greater investment will be enjoyed by all Indonesians.
This goal can be clearly seen in the addition of investment priority business fields, which not
only serve to attract further investment to Indonesia through various incentives but also focus
upon investments within business fields deemed most likely to improve the country’s overall
economic climate. In addition, the Draft Regulation continues to emphasize the empowerment
of Indonesian cooperatives and SMEs through the addition of several new business fields that

have been reserved for these types of businesses or which require partnerships with them.

Nevertheless, while many relaxations are set to be introduced in terms of the Indonesian
economy, particularly in terms of foreign investment, the government is still expected to retain
some degree of control over the investment process in order to avoid any complications or

violations of applicable investment-related laws and regulations.
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